From: Porath, Mark T

To: Williams-shuck, Kathryn L; Burgess, Angela; DeBerry, Drue
Subject: RE: R-Line

Date: Thursday, October 21, 2021 11:39:24 AM

Attachments: Final MOU FWS and NPPD.doc.pdf

Here is the executed document. | believe that on page 2, Section IV second paragraph states we
select the contractor.

From: Williams-shuck, Kathryn L <kate.williams-shuck@sol.doi.gov>

Sent: Thursday, October 21, 2021 10:49 AM

To: Burgess, Angela <Angela_Burgess@fws.gov>; DeBerry, Drue <drue_deberry@fws.gov>; Porath,
Mark T <mark_porath@fws.gov>

Subject: R-Line

My advice from Tuesday stands._ That should

have been in the MOU that was in place. Do you have the MOU handy? Can you see if it
mentions it?

Thanks,

Kate

Kate Williams-Shuck

Attorney-Advisor

U.S. Department of the Interior

Rocky Mountain Regional Solicitor's Office
755 Parfet Street, Suite 151

Lakewood, CO 80215

Main: 303.445.0610

Direct: 303.445.0597

Cell: 303.842.5877
kate.williams-shuck@sol.doi.gov

This e-mail (including attachments) is intended for the use of the individual or entity to which it is addressed. It may contain information
that is privileged, confidential, or otherwise protected by applicable law. If you are not the intended recipient, you are hereby notified
that any dissemination, distribution, copying, or use of this e-mail or its contents is strictly prohibited. If you receive this e-mail in error,

please notify the sender immediately and destroy all copies. Thank you.
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MEMORANDUM OF UNDERSTANDING

BETWEEN
U.S. FISH AND WILDLIFE SERVICE
AND

NEBRASKA PUBLIC POWER DISTRICT

FOR THE
NEBRASKA PUBLIC POWER DISTRICT R-PROJECT
HABITAT CONSERVATION PLAN

I. INTRODUCTION

Nebraska Public Power District (NPPD) proposes to develop a habitat conservation plan (HCP)
for certain species listed under the Endangered Species Act (ESA). The HCP is intended to
support the issuance of an incidental take permit (ITP) for the federally endangered American
burying beetle by the U.S. Fish and Wildlife Service (Service) and would provide take coverage
to NPPD for the siting, construction, operation, and maintenance of its R-Project (Project), a
220-mile long, 345-kilovolt transmission line and substations.

The purpose of the HCP is to describe the anticipated effects of the proposed Project on the
taking of the federally listed species, and specify how the impacts of that take can be minimized
and mitigated to the maximum extent practicable. NPPD will attempt to develop an HCP that
would generate an overall net benefit to the affected species, if economically and technically
practicable. The HCP offers regulatory certainty to Project proponents and “No Surprises
Assurances” that no additional requirements beyond those agreed to in the HCP will be required
in the event that unforeseen circumstances arise.

The proposed issuance of an ITP and implementation of the HCP for the Project is a Federal
action that is subject to the requirements of the National Environmental Policy Act (NEPA)
42 U.S.C. §§ 4321 et seq. The Service and NPPD have determined that the appropriate level of
NEPA documentation for the Project HCP and ITP is an Environmental Impact Statement (EIS).

II. PURPOSE

This Memorandum of Understanding (MOU) sets forth the roles and responsibilities of the
Service and NPPD (hereinafter the Parties) and procedures that will lead to independent,
effective, and timely preparation of the HCP and EIS.

III. AUTHORITY

The Service has principal trust responsibility for the conservation and protection of threatened
and endangered species under the ESA. Section 10 of the ESA, 16 U.S.C. § 1539, establishes a
program whereby persons seeking to pursue activities that otherwise could give rise to liability
for unlawful take of federally protected species may receive an ITP, which protects them from
such liability. To obtain an ITP, the applicant must submit an HCP that meets all the permit
issuance criteria (id. §§ 1539(a)(1)(B), 1539(a)(2)(A)). Once the Service has determined that the
applicant has satisfied these and other statutory criteria, it shall issue an ITP consistent with
Service’s regulations governing HCPs and ITPs (50 C.F.R. §§ 17.22(b)(1), 17.32(b)(1)).





IV.  ENVIRONMENTAL DOCUMENT

The Service must comply with NEPA and related rules and policies, including both the Council
on Environmental Quality (CEQ) and Department of the Interior (DOI) regulations for
implementing NEPA, 40 C.F.R. Parts 1500-1508 and 43 C.F.R. Part 46, respectively. The EIS
will assess the environmental impacts of the Service’s proposed action, the no-action alternative,
and a range of reasonable alternatives. The EIS will include a discussion of the reasonably
foreseeable direct, indirect, and cumulative effects of the proposed action (implementation of the
HCP and issuance of an ITP for NPPD’s proposed Project). Indirect effects are those effects
which are caused by the action and are later in time or farther removed in distance, but are still
reasonably foreseeable. For the Project, the indirect effects will include the operation and
maintenance of the Project itself. The cumulative impacts of future wind and other projects that
may interconnect to the Project, will also be discussed in the EIS to the extent those projects and
their impacts are reasonably foreseeable. All of this information will serve to inform the
decision-making officials and the public. The EIS is intended to fulfill NEPA requirements and
those of other federal laws and regulations that may require the preparation of an EIS. The
Service will issue a Record of Decision on the EIS.

The EIS will be developed by a third-party contractor (the Contractor) for the Service. NPPD
has agreed to provide financing for the preparation of the EIS by the Contractor; this Contractor
will be selected by the Service. Although the Contractor will be funded by NPPD, the EIS will
be prepared under the direct supervision and control of the Service. The Service recognizes that
it will not be involved in any way in the financial decisions related to the contract with the
Contractor. A separate Statement of Responsibilities (SOR) will be developed, once the
Contractor 1s selected, that will outline roles and responsibilities between the Service, NPPD, and
the Contractor.

V. RESPONSIBILITIES

A, Service Responsibilities. The Service shall:

Is Designate a Project manager from the Service who will act as the point of contact
for NPPD and the Contractor.

2 Determine and allocate the appropriate personnel to both coordinate the
development of the EIS and ensure NEPA adequacy and compliance. This
includes compliance with ESA, NEPA, CEQ regulations, DOI and Service
guidance, and other federal laws and regulations applicable to the conduct of all
aspects of the NEPA process.

3 Prepare an SOR, which outlines roles and responsibilities, including appropriate
lines of communication, between NPPD, the Service, and the Contractor. The
SOR will also include the Contractor’s Scope of Work (SOW).

4, Provide the sole direction and oversight of the work of the Contractor in the
preparation of the EIS to ensure compliance with the requirements of ESA,
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NEPA, the CEQ and DOI regulations, and other applicable federal laws,
regulations, and policies.

Provide guidance on the preparation of a Project Management Plan to the
Contractor. The Project Management Plan will describe the EIS process, issues to
be addressed in preparing the EIS, schedule for completion of the EIS, items
requiring the Service’s review/approval, public involvement, an EIS document
outline, and other pertinent issues relevant to the format and scope of the EIS.
The Project Management Plan is intended to be a general, non-binding outline and
checklist for EIS preparation. It is recognized that the Project Management Plan
is a dynamic document and may be altered/updated in response to public input
during the scoping process, after review of the draft HCP, and following
preparation of the draft environmental impact statement (DEIS), and/or the final
environmental impact statement (FEIS).

Be responsible for the preparation and issuance of all notices and publications as
required, including the issuance in the Federal Register of a Notice of Intent
(NOI) to Prepare an EIS for the NPPD HCP and Notice of Availability (NOA) for
public review of the draft EIS and draft HCP. The Service shall ensure that
copies of such notices and publications are provided in draft form to NPPD at
least ten calendar days prior to their issuance, and shall consider any comments
thereon received from NPPD prior to their finalization.

Conduct public scoping meetings, with the assistance of NPPD and the
Contractor, as required, to solicit information, concerns, and issues to be
considered for the proposed action, development of potential alternatives, and
considerations in the EIS analyses.

Independently evaluate all information, environmental data, and analyses
submitted by the Contractor, NPPD, or others, and revise or cause additional
studies and analyses to be performed, as necessary, to comply with ESA and
NEPA and applicable implementing regulations, and other applicable federal laws
and regulations.

Conduct meetings, as needed, with the Contractor and NPPD to review the
progress of the EIS.

At its sole discretion, determine whether NPPD should review or contribute to the
content of the EIS. The Contractor shall neither include nor solicit NPPD in the
review, discussion, or development of the content absent an explicit request or
approval by the Service, and the Contractor and NPPD may not meet or discuss
content of the EIS absent the Service’s participation.

Make the final determination on the inclusion or exclusion of material in all
instances involving questions as to the content or relevance of any material
(including all data, analyses, and conclusions) in the EIS, in accordance with
federal laws and regulations.
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Receive all comments during the DEIS review period and identify issues and
comments submitted that will require the Service’s independent response in the
FEIS. The Service shall direct those comments to the Contractor for the initial
preparation of proposed responses and shall furnish NPPD with copies of all
comments received. The Service may also request input from NPPD on those
public comments received that relate to its Project description or application
materials. The Service shall review and may modify the responses, as
appropriate.

Maintain confidentiality of all information, documents, and materials used in the
development of the ITP, HCP, and EIS to the extent permitted by the Freedom of
Information Act (FOIA), 5 U.S.C. § 552, Service policies, legal decisions, related
regulations, and any other applicable federal laws. The Service will protect from
disclosure those portions of records reasonably claimed by NPPD at the time of
their submission to be “confidential business information™ to the fullest extent
permitted by the FOIA and related DOI regulations, 43 C.F.R. Part 2. If the
Service disagrees with NPPD whether information is confidential or proprietary
under FOIA, the Service will provide NPPD with written notice in advance of
release of that information as required under the DOI FOIA regulations.

NPPD Responsibilities. NPPD shall;

1.

Designate an NPPD representative who will act as the point of contact for the
Service and the Contractor.

Determine and allocate the appropriate personnel to coordinate the thorough
development of the HCP, in accordance with all applicable federal, state, and
local laws and regulations.

Be responsible for all costs incurred by the Contractor in connection with the
preparation of this EIS, due and payable under the contract entered into between
NPPD and the Contractor and consistent with the SOR and SOW.

Enter into the Third-Party Consultant Agreement to Prepare Environmental
Impact Statement on Incidental Take Permit and Associated Habitat Conservation
Plan with the Contractor that is consistent with the terms of this MOU. The said
agreement will specify work tasks and deliverables to complete the EIS. NPPD
agrees to provide a final draft of the said agreement to the Service for review, and
the Service agrees it shall provide comments, if any, on the final draft within five
(5) business days of receiving the draft.

Provide to the Service a written and full description of the proposed Project, an
application for an ITP, and a habitat conservation plan to facilitate preparation of
the description of the proposed action and required minimization, mitigation, and
monitoring measures to be included as part of the proposed action.

Provide relevant technical or environmental information to the Service for its
evaluation and use in the preparation of the EIS. Nothing in this MOU affects
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NPPD’s right to submit comments to the Service on the DEIS or FEIS during
their respective public comment periods.

% Review and provide comments on EIS documents if requested to do so by the
Service, and provide other data, as necessary, in a timely fashion.

8. Provide advice, assistance, and support at public scoping meetings as requested
by the Service.

9. Attend meetings for, and participate in the development of avoidance,
minimization, and mitigation measures for the HCP and EIS, as requested by the
Service.

10. Provide support in responding to public comments on the HCP, DEIS, FEIS, and
related documents as requested by the Service.

11.  Respond to requests for information from the Contractor as soon as possible.
COMMUNICATION AND COOPERATION

The Parties shall appoint and maintain designated representatives as the primary contact
for actions relating to the preparation of the EIS. Notice to any such representative shall
constitute notice to that Party. Representatives, at the time of MOU signature, are:

l. Fish and Wildlife Service: Eliza Hines, Acting Nebraska Field Supervisor
2. NPPD: Joe L. Citta, Jr., Environmental Manager

The Parties shall provide maximum cooperation between and among the Service, NPPD,
and the Contractor in order to fulfill the requirements of the MOU in a timely manner.

Meetings.

1. The Service will notify the Contractor in advance of meetings between the
Service, NPPD, other federal agencies, or other groups, which are intended to
discuss significant aspects of the EIS. The Contractor will be permitted to attend
and participate in any such meetings, but will not be obligated to do so, except to
the extent the Service directs the Contractor’s participation.

2. NPPD will be given notice of any significant meetings between the Service and
the Contractor, and may attend such meetings unless the Service determines
otherwise. [f NPPD is unable to attend or is not invited to participate, either the
Service or the Contractor will provide NPPD with a written summary of the
meeting and its results. Such written summary will become part of the
administrative record. NPPD may also attend any public meeting regarding the
EIS.
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- Joint meetings between the Service, NPPD, and the Contractor may be held to
coordinate financial issues, progress reports, or to discuss information needs that
arise during the preparation of the EIS.

4. When significant meetings or conversations between the Service and the
Contractor occur, the Service will direct the Contractor to provide the Service
written documentation of such meetings or conversations. Such written
documentation will become part of the administrative record.

NPPD and the Contractor may communicate directly without participation by the Service
only regarding matters pertaining to the administration of NPPD’s contract with the
Contractor for the preparation of the EIS, such as billing or payment issues; these
meetings should not address the substance of the EIS. Notifications to NPPD regarding
billing or payment issues should be addressed to Tami Weber, Procurement Specialist.
The Service should be notified that such discussions occurred.

NPPD will provide the Service with a copy of any written communications with the
Contractor pertinent to the EIS and/or the NPPD HCP. The Service will, to the extent it
deems appropriate, provide NPPD with a copy of its written communications with the
Contractor pertinent to the EIS and/or the HCP.

ADMINISTRATIVE AND LEGAL PROVISIONS

Applicable Law.

The Parties agree to comply with all applicable laws governing activities under this
MOU. The Parties acknowledge that any information furnished to the Service under this
instrument is subject to the FOIA.

Commencement and Expiration.

This MOU shall take effect upon the signature of the Parties. Unless terminated in
accordance with paragraph D of this Section, this MOU shall expire 60 days after the
approval of the final EIS document and execution of the Record of Decision.

Modification and Amendment.

This MOU may be modified or amended in writing by the mutual agreement of the
Parties.

Termination.
L This MOU may be terminated by any party upon giving 30-day advance written
notice to the other Parties of its intention. During that 30-day period, the Parties

agree to actively attempt to resolve any outstanding issues or disagreements.

2, In the event of termination of this MOU, it is agreed as follows:





a. This MOU shall be void.

b. The Service will direct the Contractor to submit to the Service a written
report on the environmental work and analyses it has completed prior to
termination of this MOU and notes and drafts of all materials and text
completed to date.

G Preparation of an EIS for similar purposes may be reinitiated by the
Parties to this MOU, or others, and the terms of this MOU shall not be
applicable to such effort.

Participation in Similar Activities.

This instrument in no way restricts any of the Parties from participating in similar
activities with other public or private agencies, organizations, and individuals.

Establishment of Responsibility.

This MOU is not intended to, and does not create, any right, benefit, or trust
responsibility, substantive or procedural, enforceable at law or equity, by a party against
the United States, its agencies, its officers, or any person.

Non-Fund-Obligating Document.

Nothing in this MOU shall obligate the Service to obligate or transfer any funds. Specific
work projects or activities that involve the transfer of funds, services, or property will
require execution of separate agreements and must be contingent upon the availability of
appropriated funds. Such activities must be independently authorized by appropriate
statutory authority. This MOU does not provide such authority. Negotiation, execution,
and administration of each such agreement must comply with all applicable statutes and
regulations.

Limitations.

In executing this MOU and taking any other action contemplated hereby, NPPD reserves
the right to contest, in any administrative or judicial proceedings, any and all decisions
concerning issues in the EIS or any other federal requirements related to the proposed
Project. NPPD recognizes that nothing in this MOU commits the Service to permit the
Project or otherwise take action favorable to NPPD upon all or any part of the proposal.

Severability.

Should any portion of this MOU be determined to be illegal or unenforceable, the
remainder of the MOU will continue in full force and effect, and either Party to the MOU
may renegotiate the terms affected by the severance.





By: ‘%%(&LG/—% By:

LR Third-Party Beneficiary Rights.
This MOU does not create in any other individual or entity the status of third-party
beneficiary. The provisions of this MOU are intended only to assist the Parties in
understanding their roles and responsibilities as described herein.

K. Effective Date.
This MOU shall become effective when signed by both Parties.

U.S. FISH AND WILDLIFE SERVICE NEBRASKA PUBLIC POWER DISTRICT

Name: Eliza Hines Nam¢e:

Title:
Date:

oe L. Citta Jr.

Acting Nebraska Field Supervisor Title: _Corporate Environmental Manager
7! F 14 Date: @7/;«92;/7’








